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NOTE AND COMMENT 



A National Incorporation Law. — In view of the recent decision of the 
Supreme Court of the United States in the case of the Northern Securities 
Companv, we believe the National Incorporation Law proposed by Professor 
Wilgus will be read with especial interest. 

Despite this latest decision there are many questions still remaining in 
doubt, that were pointed out by Professor Wilgus in his paper published in 
the February number of this Review. The varying opinions held as to the 
meaning and application of the Anti-Trust Act are indications that it is a 
cumbersome and uncertain remedy for the ills found to exist by the Indus- 
trial Commission. The very fact that the Act may apply to two exporting 
grocers as well as two great railway systems, causes many to regard the law 
as wrong and to excuse its non-enforcement. 

After all, is not the general feeling of unrest due to the size, power and 
attitude of the great corporate combinations, and the inefficiency — or one 
might say the impossibility — of state regulation? 

Mr. Justice Holmes points out what undoubtedly was the sentiment that 
led to the enactment of the Anti-Trust law, when he says : — 

' 'There is a natural feeling that somehow or other the statute meant to 
strike at combinations great eno'igh to cause just anxiety on the part of those 
who love their country more than money, while it viewed such little ones as 
I have supposed with just indifference. This notion, it may be said, some- 
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how breathes from the pores of the Act, although it seems to be contradicted 
in every way by the words in detail. Audit has occurred to me that it might 
be that when a combination reached a certain size it might have attributed to 
it more of the character of a monopoly merely by virtue of its size than would 
be attributed to a smaller one." 

This view is elaborated in the article on the "Need of a National Incor- 
poration Law" in our February number, which not only shows the need of, 
but indicates the authority for, the enactment of such a law. 

It is interesting to note in this connection that one of the first published 
arguments on the general subject was made in "A Study of The United 
States STEEL Corporation," published in 1901, wherein the writer, to 
whom we are now indebted for these two papers on a National Incorporation 
Law, reached the conclusion that combinations of this soit stock-holding 
corporations — were trusts within the meaning of the Anti -Trust Act, and 
violated both the National and State laws, and could be enjoined. In a 
review of this book in the Harvard Law Review (Vol. 15, p. 683), exception 
was taken to this "superficial" theory. The theory was, however, urged 
with great force by the Attorney-General in his argument in the Northern 
Securities Company Case, and Mr. Justice Harlan holds, upon this point, 
as follows : — 

"The stockholders of these two competing companies disappeared as such, 
for the moment, but immediately reappeared as stockholders of the holding 
company, which was thereafter to guard the interests of both sets of stock- 
holders as a unit, and to manage, or cause to be managed, both lines of rail- 
road as if held in one ownership. Necessarily, by this combination or 
arrangement, the holding company in the fullest sense dominates the situa- 
tion in the interest of those who were stockholders of the constitutnt com- 
panies; as much so, for every practical purpose, as if it had been itself a rail- 
road corporation which had built, owned, and operated both lines for the 
exclusive benefit of its stockholders. Necessarily, also, the constituent com- 
panies ceased, under such a combination, to be in active competition for trade 
and commerce along their respective lines, and have become practically one 
powerful consolidated corporation, by the name of a holding corporation, 
the principal, if not sole, object for the formation of which was to carry out 
the purpose of the original combination under which icompetition between 
the constituent companies would cease." 



The Northern Securities Case.— The decision of March 14th in the 
case of The Northern Securities Company v. United States, was one of the 
most important and far-reaching decisions rendered by the Supreme Court of 
the United States in many years. 

The question involved was whether the merger of the Great Northern and 
Northern Pacific Railway Companies into the Northern Securities Company, 
violated the National Anti-Trust Act (Act of July 2, 1890, 26 St. at L. 209), 
sections one and two of which provide: "§ 1. Every contract, combination 
in the form of trust or otherwise, or conspiracy, in restraint of trade or com- 
merce among the several states, or with foreign nations, is hereby declared to 
be illegal. Every person who shall make any such contract or engage in any 



